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The growth of government during this century has attracted the attention of 
many scholars interested in explaining that growth and in proposing ways to 
limit it. As a result of this attention, the public choice literature has experi¬ 
enced an upsurge in the interest in anarchy and its implications for social 
organization. The work of Rawls and Nozick, two volumes edited by 
Gordon Tullock, Explorations in the Theory of Anarchy, and a book by 
David Friedman, The Machinery of Freedom, provide examples. The goals 
of the literature have varied from providing a conceptual framework for 
comparing Leviathan and its opposite extreme to presenting a formula for 
the operation of society in a state of anarchy. But nearly all of this work has 
one common aspect; it explores the “ theory of anarchy.” The purpose of this 
paper is to take us from the theoretical world of anarchy to a case study of its 
application. To accomplish our task we will first discuss what is meant by 
“anarcho-capitalism” and present several hypotheses relating to the nature 
of social organization in this world. These hypotheses will then be tested in 
the context of the American West during its earliest settlement. We propose 
to examine property rights formulation and protection under voluntary 
organizations such as private protection agencies, vigilantes, wagon trains, 
and early mining camps. Although the early West was not completely 
anarchistic, we believe that government as a legitimate agency of coercion 
was absent for a long enough period to provide insights into the operation 
and viability of property rights in the absence of a formal state. The nature 
of contracts for the provision of “public goods” and the evolution of western 
“laws” for the period from 1830 to 1900 will provide the data for this case 
study. 

* This paper was written while Terry Anderson was a National Fellow at the Hoover 
Institution, 1977-78. While retaining responsibility for any errors, the authors wish to 
thank Jon Christianson, Murray Rothbard, and Gordon Tullock for their valuable com¬ 
ments. 
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10 the journal of libertarian studies 

The West during this time often is perceived as a place of great chaos, with 
little respect for property or life. Our research indicates that this was not the 
case; property rights were protected and civil order prevailed. Private 
agencies provided the necessary basis for an orderly society in which prop¬ 
erty was protected and conflicts were resolved. These agencies often did not 
qualify as governments because they did not have a legal monopoly on 
“keeping order.” They soon discovered that “warfare” was a costly way of 
resolving disputes and lower cost methods of settlement (arbitration, courts, 
etc.) resulted. In summary, this paper argues that a characterization of the 
American West as chaotic would appear to be incorrect. 

Anarchy: Order or Chaos? 

Though the first dictionary definition of anarchy is “the state of having no 
government.- many people believe that the third definition. “confusion° r 
chaos generally,” is more appropriate since it is a necessary result of the first 
If we were to engage seriously in the task of dismantling the government as 
exists in the U.S., the political economist would find no scarcity of programs 
to eliminate. However, as the dismantling continued. to would 

become more and more difficult, with the last “public goods to be dealt w. h 
probably being programs designed to define and enforce properly rights. 
Consider the following two categories of responses to this problem^ . 

I) The first school we shall represent as the “constitutionalist or social 
contractarian" school. For this group the important question n how do 
rights re-emerge and come to command respect? How do laws emerge that 
carry with them general respect for their legitimacy-?"' This position does 
not allow us to -jump over’ the whole set of issues involved in defining the 
rights of persons in the first place."’ Here collective action is taken as a 
necessary step in the establishment of a social contract or constitutional 
contract which specifies these rights. To the extent that rights could be 
perfectly defined, the only role for the state would be in the protection of 
those rights since the law designed for that protection is the only public 
good If rights cannot be perfectly well defined, a productive role for the 
slate will arise. The greater the degree to which private rights cannot be 
perfectly defined, the more the collective action will be plunged into the 
“eternal dilemma of democratic government." which is “how can govern¬ 
ment itself the reflection of interests, establish the legitimate boundaries o 
self-interest, and how can it. conversely carve out those areas of intervention 
that will be socially protective and collectively useful? - > The contractarian 
solution to this dilemma is the establishment of a rule of higher law or * 
constitution which specifies the protective and productive roles of the 
government. Since the productive role, because of the free rider problem. 
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necessarily requires coercion, the government will be given a monopoly on 
the use of force. Were this not the case, some individuals would choose not 
to pay for services from which they derive benefits. 

2) The second school can be labeled “anarcho-capitalist” or “private 
property anarchist.” In its extreme form this school would advocate elimi¬ 
nating all forms of collective action since all functions of government can be 
replaced by individuals possessing private rights exchangeable in the market 
place. Under this system all transactions would be voluntary except insofar 
as the protection of individual rights and enforcement of contracts required 
coercion. The essential question facing this school is how can law and order, 
which do require some coercion, be supplied without ultimately resulting in 
one provider of those services holding a monopoly on coercion, i.e., govern¬ 
ment. If a dominant protective firm or association emerges after exchanges 
take place, we will have the minimal state as defined by Nozick and will have 
lapsed back into the world of the “constitutionalist.” The private property 
anarchist’s view that markets can provide protection services is summarized 
as follows: 

The profit motive will then see to it that the most efficient providers of 
high quality arbitration rise to the top and that inefficient and graft- 
oriented police lose their jobs. In short, the market is capable of provid¬ 
ing justice at the cheapest price. According to Rothbard, to claim that 
these services are “public goods” and cannot be sold to individuals in 
varying amounts is to make a claim which actually has little basis in 
fact. 4 

Hence, the anarcho-capitalists place faith in the profit seeking entrepreneurs 
to find the optimal size and type of protective services and faith in competi¬ 
tion to prevent the establishment of a monopoly in the provision of these 
services. 

There are essentially two differences between the two schools discussed 
above. First, there is the empirical question of whether competition can 
actually provide the protection services. On the anarcho-capitalist side^, there 
is the belief that it can. On the constitutionalists or "minimal state” side, 
there is the following argument. 

Conflicts may occur, and one agency will win. Persons who have previ¬ 
ously been clients of losing agencies will desert and commence purcha¬ 
sing their protection from winning agencies. In this manner a single 
protective agency or association will eventually come to dominate the 
market for policing services over a territory. Independent persons who 
refuse to purchase protection from anyone may remain outside the scope 
of the dominant agency, but such independents cannot be allowed to 
punish clients of the agency on their own. They must be coerced into not 
punishing. In order to legitimize their coercion, these persons must be 
compensated, but only to the extent that their deprivation warrants.* 
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The second issue is more conceptual than empirical, and hence, cannot be 
entirely resolved through observation. This issue centers on the question of 
how rights are determined in the first place; how do we get a starting point 
with all its status quo characteristics from which the game can be played. 
Buchanan, a leading constitutionalist, criticizes Friedman and Rothbard, 
two leading private property anarchists, because “they simply jump over 
the whole set of issues involved in defining the rights of persons in the hrst 
place •» To the constitutionalist the Lockean concept of mixing labor with 
resources to arrive at "natural rights” is not sufficient. The contractarian 
approach suggests that the starling point is determined by the initial bar¬ 
gaining process which results in the constitutional contract. Debate over this 
issue will undoubtedly continue, but even Buchanan agrees that if the 
distribution or imputation of the rights of persons (rights to do things, both 
with respect to other persons and to physical things) is settled, (fieri away «e 
go And aside from differences on certain specifics (which may be important 
but relatively amenable to analysis, e.g., the efficacy of market-like arrange¬ 
ments for internal and external peace-keeping). I should accept many of the 
detailed reforms that these passionate advocates propose. 

Our purpose in this paper is to discuss, in a historical context, some or the 
important issues that Buchanan says are amenable to analysts. We do not 
plan to debate the issue of the starting point, but will be looking at the 
“efficacy of market-like arrangements for internal peacekeeping, 
does seem, for the time period and the geographical area wluch we are 
examining, that there was a distribution of rights which was accepted eithe 
because of general agreement to some basic precepts of natural law or 
because the inhabitants of the American West came out of a society in which 
certain rights were defined and enforced. Such a starting point is referred to 
as a Sc helling point, a point of commonality that exists in the minds of the 
participants in some social situation.’ Even in the absence of any enforce¬ 
ment mechanism, most members of the western society agreed that certain 
rights to use and control property existed. Thus when a miner argued that a 
placer claim was his because he “was there first,” that claim carried more 
weight than if he claimed it simply because he was most powerful Tastes, 
culture, ethics, and numerous other influences give Schellmg point charac¬ 
teristics to some claims but not to others. The long period of conflicts 
between the Indians and the settlers can be attributed to a lack of any such 
Schelling points. We concentrate, however, on arrangements for peace¬ 
keeping and enforcement that existed among the non-indigenous, white 

PO | P n Ul the°following pages we describe the private enforcement of rights in the 
West between the period of 1830 and 1900. This description does allow one 
to test, in a limited fashion, some of the hypotheses put forth about how 
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anarcho-capitalism might function. We qualify the test with “limited” be¬ 
cause a necessary feature of such a system is the absence of a monopoly on 
coercion. 10 Various coercive agencies would exist but none would have a 
legitimized monopoly on the use of such coercion. The difficulty of dealing 
with this proposition in the American West is obvious. Although for much 
of the period formal government agencies for the protection of rights were 
not present, such agencies were always lurking in the background. There¬ 
fore, none of the private enforcement means operated entirely independent 
of government influence. Also, one has to be careful in always describing 
private agencies as “non-government” because, to the extent that they 
develop and become the agency of legitimized coercion they also qualify as 
“government.” Although numerous descriptions of such private agencies 
exist, it is often times difficult to determine when they are enhancing 
competition and when they are reducing it. 

Despite the above caveats, the West is a useful testing ground for several 
of the specific hypotheses about how anarcho-capitalism might work. We 
use David Friedman’s The Machinery of Freedom as our basis for the 
formulation of hypotheses about the working of anarcho-capitalism because 
it is decidedly non-utopian and it does set out, in a fairly specific form, the 
actual mechanisms under which a system of non-government protective 
agencies would operate. The major propositions are: 

1) Anarcho-capitalism is not chaos. Property rights will be protected and civil 
order will prevail. 

2) Private agencies will provide the necessary functions for preservation of an 
orderly society. 

3) Private protection agencies will soon discover that “warfare” is a costly way of 

resolving disputes and lower-cost methods of settlement (arbitration, courts, etc.) 
will result. . ... . 

4) The concept of “justice” is not an immutable one that only needs to be discovered. 
Preferences do vary across individuals as to the rules they prefer to live under and the 
price they are willing to pay for such rules. Therefore, significant differences in rules 
might exist in various societies under anarcho-capitalism. 

5) There are not significant enough economies of scale in crime so that major 
“mafia” organizations evolve and dominate society. 

6) Competition among protective agencies and adjudication bodies will serve as 
healthy checks on undesirable behavior. Consumers have better information than 
under government and will use it in judging these agencies. 


Cases from the West 

Before turning to specific examples of anarcho-capitalistic institutions in 
the American West, it is useful to examine the legendary characterization of 
the “wild, wild West.” The potential for chaos is a major objection to trust in 
the market for enforcement of rights and many histories of the West seem to 
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substantiate this argument. These histories describe the era and area as 
characterized by gunfights, horse-thievery, and general d »respect f ° 
human rights. The taste for the dramatic in literature and other entertain 
ment forms has led to concentration on the seeming dtspanty between t 
westerners’ desire for order and the prevailing disorder. If the Hollywood 
image of the West were not enough to taint our view, scholars of violence 
contributed with quotes such as the following: “We can report with some 
assurance that compared to frontier days there has been a significant dec- 
rease in crimes of violence in the United States. 

Recently, however, more careful examinations of the condition!; that 
existed cause one to doubt the accuracy of this perception In lm book. 
Frontier Violence: Another Look. W. Eugene Holton stated that the be¬ 
lieved “that the Western frontier was a far more civilized, morepeaceful, a 
safer place than American society is today."'* The legend of the 
West” lives on despite Robert Dykstra's finding that in_five of them ijo 
cattle towns (Abilene, Ellsworth, Wichita, Dodge City, and Caldwell) for the 
years from 1870 to 1885. only 45 homicides were reported-an average of 1.5 
per cattle-trading season.” In Abilene, supposedly one of the wildest of the 
^w towns, “nobody was killed in 1869 or 1870. In fact, nobody washed 
until the advent of officers of the law, employed to prevent killings. Only 
two towns, Ellsworth in 1873 and Dodge City in 1876, ever had five killings 
in any one year.” Frank Prassel states in his book subtitled A Legacy of 
Law and Order,” that “if any conclusion can be drawn from recent crime 
statistics, it must be that this last frontier left no significant heritage o # 
offenses against the person, relative to other sections of the countr y_ 
Moreoverfeven if crime rates were higher, it should ha he 

preference for order can differ across time and people. To show that he 
West was more “lawless" than our present day soaety teffs one wry littte 
unless some measure of the “demand for law and order is available While 
the frontier society may appear to have functioned with many violations o 
formal law, it sometimes more truly reflected community customs in conflict 
with superficial and at times alien standards ”” The vigilance commit ees 
which sprang up in many of the mining towns of the West provide excellent 
examples of this conflict. In most instances these committees arose after civil 
government was organized. They proved that competition was tBehff 
cases where government was ineffective, as in the case of San Francisco m 
the 1850’s,"* or where government became the province of criminals who 
used the legal monopoly on coercion to further their own ends, as in Virginia 
City Montana Territory in the 1860’s."* Even in these cases, however, 
violence was not the standard modus operand!. When the San Francisco 
vigilante committee was reconstituted in 1856, “the group renamed n.action 
r„, .hrc months, swelling its membership to more than eight thousand. 
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During this period, San Francisco had only two murders, compared with 
more than a hundred in the six months before the committee was formed.” 20 

To understand how law and order were provided in the American West, 
we now turn to four examples of institutions which approximated anarcho- 
capitalism. These case studies of land claims clubs, cattlemens’ associations, 
mining camps, and wagon trains provide support for the hypotheses pre¬ 
sented above and suggest that private rights were enforced and that chaos 
did not reign. 

a. Land Clubs: 

For the pioneer settlers who often moved into the public domain before it 
was surveyed or open for sale by the federal government, definition and 
enforcement of property rights in the land they claimed was always a 
problem. ‘‘These marginal or frontier settlers (squatters as they were called) 
were beyond the pale of constitutional government. No statute of Congress 
protected them in their rights to the claims they had chosen and the improve¬ 
ments they had made. In law they were trespassers; in fact they were honest 
farmers.” 21 The result was the formation of “extra-legal” organizations for 
protection and justice. These land clubs or claims associations, as the extra- 
legal associations came to be known, were found throughout the Middle 
West with the Iowa variety receiving the most attention. Benjamin F. 
Shambaugh suggests that we view these clubs “as an illustrative type of 
frontier extra-legal, extra-constitutional political organization in which are 
reflected certain principles of American life and character.” 22 To Frederick 
Jackson Turner these squatters’ associations provided an excellent example 
of the “power of the newly arrived pioneers to join together for a common 
end without the intervention of governmental institutions. ” 23 

Each claims association adopted its own constitution and by-laws, elected 
officers for the operation of the organization, established rules for adjudicat¬ 
ing disputes, and established the procedure for the registration and protec¬ 
tion of claims. The constitution of the Claim Association of Johnson 
County, Iowa offers one of the few records of club operation. In addition to 
president, vice president, and clerk and record, that constitution provided 
for the election of seven judges, any five of whom could compose a court to 
settle disputes, and for the election of two marshals charged with enforcing 
rules of the association. The constitution specified the procedure whereby 
property rights in land would be defined as well as the procedure for 
arbitrating claims disputes. User charges were utilized for defraying arbitra¬ 
tion expenses. 

In such case of the place and time of holding such court and summons all 
witnesses that either of the parties may require the court made previous 
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against such person refusing to do 
that less violent means were also used. 

the following resolutions n 8” ,,y . . . G f settlers and further that we 
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way whatever. . . .” 

That the constitutions, by-laws, 

not alike suggests that preferences amo g available The most 

there were alternative forms of protection and justice avanante ^ 

heretofore the improvement and claim of the settler -26 other 

jumpers and invidious wo ves ^ aggression.’" 1 ' Some associations 
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attempting to obtaini title h i specifically regulated the 
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ences, goals, and endowments of the participants. 

b. Cattlemens' Associations: 
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years after the first drive, small groups of owners were organizing themselves 
into protective associations and hiring stock detectives.”” The place of these 
associations in the formation of “frontier law” is described by Louis Pelzer. 

From successive frontiers of our American history have developed 
needed customs, laws, and organizations. The era of fur-trading pro¬ 
duced its hunters, its barter, and the great fur companies; on the mining 
frontier came the staked claims and the vigilance committees; the camp 
meeting and the circuit rider were heard on the religious outposts; on the 
margins of settlement the claim clubs protected the rights of the squatter 
farmers; on the ranchmen’s frontier the millions of cattle, the vast 
ranges, the ranches, and the cattle companies produced pools and local, 
district, territorial and national cattle associations. 30 

As Ernest Staples Osgood tells us, it was “the failure of the police power in 
the frontier communities to protect property and preserve order,” which 
“resulted over and over again in groups who represented the will of the law- 
abiding part of the community dealing out summary justice to offenders. 31 
Like the claims associations, the cattlemen’s associations drew up formal 
rules governing the group, but their means of enforcing private rights was 
often more violent than the trade sanctions specified by the claims associa¬ 
tions. These private protection agencies were quite clearly a market response 
to existing demands for enforcement of rights. 

Expert gunmen—professional killers—had an economic place in the 
frontier West. They turned up wherever there was trouble . . Like all 
mercenaries, they espoused the side which made them the first or best 
ofTer_ 31 

Just why, when, and how he hooked up with the cattlemen around Fort 
Maginnis, instead of with the rustlers, is a trifle obscure, but Bill became 
Montana’s first stock detective. Raconteurs of the period seem agreed 
that Bill’s choice was not dictated by ethics, but by the prospect of 
compensation. At any rate, he became a hired defender of property 
rights, and he executed his assignments—as well as his quarry—with 
thoroughness and dispatch. 33 

The market-based enforcement agencies of the cattlemen’s frontier were 
different from modern private enforcement firms in that the earlier versions 
evidently enforced their own laws much of the time rather than serving as 
simply an extension of the government's police force. An often expressed 
concern about this type of enforcement is that 1) the enforcement will be 
ineffective or 2) the enforcement agencies will themselves become large-scale 
organizations that use their power to infringe upon individual rights. We 
have argued above that there is little reason to believe that the first concern is 

justified. . 

It also appears that the second concern is not supported by the experience 
of the American West. Major economies of scale did not seem to exist in 
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either enforcement or crime. fi^LToHhe* 

gunslingers making ,hem *'J“ a ™ 5 even more profitable to band together 
gunslingers discovering t ,, nrotect ion and rode roughshod 

and form a super-defense agency individuals did drift in and out of a 

over private property ,,gh.s. Some of the ,nd,v,du^| Howevcr , 
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ment organization. enforcement organizations, in particular 

There were a few large. . these age ncies seemed to serve 
the Pinkerton Agency and We,,s F g ’ ere large iy B U sed in enforcing state 
mainly as adjuncts to governme iat : ons e .g., the Rocky Mountain 

and national laws. Other ! * r ^' sc ^® . H Thief Association, were loose 
coordination service, and rarely provided on- 
the-spot enforcement of private rules. 

c. Mining Camps: 

As the population of the U.S. grew, westward ^848 
but there can be little doubt that ‘ hed f2^ rushe d to 

rapidly increased the rate of expansio . j me tal, leaving behind 

the most westward frontier in Colorado, 

Montana'and Uaho andjn each case, the first to arrive were forced into a 
situation where they had to write the rules of the game. 

There was no constitutional to the 

nor officer within five hundred m . f Amer j can 

primal law of nature: with hunters, every 

citizenship. Every gulch was fill g _ timber water-rights, and 

bar was pock-marked wtth P'X ' d iovernm^! was an imperative 
-SSSST theorists to test their views as to the 

origin of civil law.” 

The early civil law which evolved from this process aPP r °* ima,e anarC ° 

capitalism as closely as any 'X'lta ifinUion and enforcement of 

In the absence of a formal structure «£***", came ^ying their 
individual rights, many of the groups ° j before they left their 

fortunes organized and made voluntary con- 

homes. Much the same as compa financ j ng f or the operation as well 

i"«ivi«uals. These rules applied 
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only to the miners in the company and did not recognize any outside 
arbitrator of disputes; they did not “recognize any higher court than the law 
of the majority of the company.” 36 

As Friedman’s theory predicts, the rules under which the companies were 
organized varied according to tastes and needs of the company. “When we 
compare the rules of different companies organized to go to the mines, we 
find considerable variation.” 37 In addition to the rules listed above, company 
constitutions often specified arrangements for payments to be used for 
caring for the sick and unfortunate, rules for personal conduct including the 
use of alcoholic spirits, and fines which could be imposed for misconduct, to 
mention a few. 3 * In the truest nature of the social contract, the governing 
rules of the company were negotiated, and as in all market transactions 
unanimity prevailed. Those who wished to purchase other “bundles of 
goods” or other sets of rules had that alternative. 

Once the mining companies arrived at the potential gold sites, the rules 
were useful only insofar as questions of rights involved members of the 
company; when other individuals were confronted in the mining camps, 
additional negotiation was necessary. Of course, the first issues to arise 
concerned the ownership of mining claims. When the groups were small and 
homogeneous, dividing up the gulch was an easy task. But when the num¬ 
bers moving to the gold country reached the thousands, the problems 
increased. The general solution was to hold a mass meeting and appoint 
committees assigned to drafting the laws. Gregory Gulch in Colorado 
provides an example. 

A mass meeting of miners was held June 8, 1859, and a committee 
appointed to draft a code of laws. This committee laid out boundaries 
for the district, and their civil code, after some discussion and amend¬ 
ment, unanimously adopted in mass meeting, July 16, 1859. The 
example was rapidly followed in other districts, and the whole Territory 
was soon divided between a score of local sovereignties. 39 

The camps could not live in complete isolation from the established forms 
of government, but there is evidence that they were able to maintain their 
autonomy. In California, military posts were established to take care of 
Indian troubles, but these governmental enforcement organizations did not 
exercise any authority over the mining camps. General Riley in an 1849 visit 
to a California camp told the miners that “all questions touching the 
temporary right of individuals to work in particular localities of which they 
were in possession, should be left to the decision of the local authorities. 

No alcalde, no council, no justice of the peace, was ever forced upon a 
district by an outside power. The district was the unit of political 
organization, in many regions, long after the creation of the state; and 
delegates from adjoining districts often met in consultation regarding 
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The civil courts promptly assumed criminal jurisdiction, and the year 
1860 opened with four governments in full blast. The miners’courts, 
people’s courts, and “provisional government” (a new name for Jeffer¬ 
son") divided jurisdiction in the mountains; while Kansas and the 
provisional government ran concurrent in Denver and the valley. Such 
as felt friendly to either jurisdiction patronized it with their business. 

Appeals were taken from one to the other, papers certified up or down 
and over, and recognized, criminals delivered and judgments accepted 
from one court by another, with a happy informality which it is pleasant 
to read of. And here we are confronted by an awkward fact, there was 
undoubtedly much less crime in the two years this arrangement lasted 
than in the two which followed the territorial organization and regular 
government. 47 

This evidence is consistent with Friedman’s hypothesis that when competi¬ 
tion exists, courts will be responsible for mistakes and the desire for repeat 
business will serve as an effective check on “unjust" decisions. 

d. Wagon Trains: 

Perhaps the best example of private property anarchism in the American 
West was the organization of the wagon trains as they moved across the 
plains in search of California gold. The region west of Missouri and Iowa 
was unorganized, unpatrolled, and beyond the jurisdiction of the United 
States law. But to use the old trapper saying that there was “no law west of 
Leavenworth” to describe the trains would be inappropriate. “Realizing that 
they were passing beyond the pale of the law, and aware that the tedious 
journey and the constant tensions of the trail brought out the worst in 
human character, the pioneers . created their own law making and law- 
enforcing machinery before they started." 4 * Like their fellow travelers on the 
ocean the pioneers in their prairie schooners negotiated a “plains law much 
like their counterparts* “sea law."" The result of this negotiation in many 
cases was the adoption of a formal constitution patterned after that of the 
U.S. The preamble of the constitution of the Green and Jersey County 
Company provides an example. 

We the members of the Green and Jersey County Company of Emi¬ 
grants to California, for the purpose of effectually protecting our per¬ 
sons and property, and as the best means of ensuring an expeditious and 
easy journey do ordain and establish the following constitution.* 0 

From this and the other constitutions which have survived it is clear that 
these moving communities did have a basic set of rules defining how “the 
game would be played” during their journey. Like the rules of the mining 
camps, the wagon train constitutions varied according to the tastes and 
needs of each organization, but several general tendencies do emerge. Most 
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often the groups afteMhe^ha^^n on ^ task, was to 

"itTofltam Who would ^ ^ nSib w te hi f c ° h r wa^not" atypical 'h* officers 

Green and Jersey ^"^^caTain Treasurer, Seeretary. and an Officer 

included a Captain, Assistant Capta . eligibility for voting and 

of the Guard. The constitutions also™ i 1 dId^ g from the group, 
decision rules for each officer were often we,. 

S^*-- s =Ks^“Ssrs£ ,£ 

e—> 

We, cilirens and inhabitants of “"'‘^fgrants “o'Gffifomia; about 
Green and Jersey Co»nty Company jjjj ^ )awJ of 00r common 
starting on a journey deem it necessary, for the 

country do not extend ito c T’ h ccrta in wholesome rules and 
oreservation or our rights, to orBa ni/ed a constitution of 

Stations. We. therefore, havmg and ordain the 

government, for ourselves do now p d£sir£ or .mention of 

Tht sp«il« t» 1t! ioc,ude t for l.llis, <° P« f o,n. 

b.*oi.g. ** nlWin r ' ' «««"" v"'"™'"'"' 

"rrstr..'s». - ■»— •“ -"*• 

TnTu- «* ^sZSZZZSUi 

fact, not in theory, did the h i5 P clear that the travelers did 

crime, and private conflict ^' NoiKtoeleM ' ^s re , ying upon ,h e 

rr;?^C— 

very well accepted set of pr, . va ‘ e . " g he lega, jurisdiction of the U.S. withills 
One might expect that "P°"* (h ® immigrants would have less 
many laws governing P r,vat * p p y . the constitutions and by-laws 
respect for other s rights, Moreover, r j R hts, we might infer that 

seldom specifically mentioned * £ ln h is article, “Paying for the 

these were of tittle co " ce '"' d a v i Order on the Overland Trail." John 
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Indeed, it is no exaggeration to say that the emigrants who traveled 
America’s overland trail gave little thought to solving their problemsby 
violence or theft. We know that some ate the flesh of dead oxen or beef 
with maggots while surrounded by healthy animals they could have shot 
Those who suffered losses early in the trip and were able to go bacMid 
so The disappointment and embarrassment for some must have been 
extremely bitter, but hundreds returned. They did not use weapons to 
force their way through. While a few of those who were destitute may 
have employed tricks to obtain food, most begged, and t . hoSC H W ^® TTI! 

“too proud to beg” got along the best they could or employed someone 
to beg for them. If they could not beg, they borrowed, and when they 
could not borrow they depended on their credit. 

The emigrant, were property minded. The fact that the constitution con- 
tained few reference, to individual property rights may well reflect the 
significance of private property Schelling points. , . . 

When crimes against property or person did occur, the judicial’****” 
which was specified in the contracts was brought into play. The rules of a 
traveling company organised a, Kanesville. lowa prov,ded: R«olvcd tha, 
in case of any dispute arising between any members of the Company, they 
shall be referred to three arbiters, one chosen by each party and one by 
two chosen, whose decision shall be final.'"* The methods of setth g 
disputes varied among the companies, but in nearly alt cases some means o 
arbitration were specified ^ insure "that the rights of each emigrant are 

^'addition TthTdefinition and enforcement of individual rights, the 
overlanders also were faced with the question of how to solve disputes 
involving contractual relations for business purposes^ all of 
reasons that firms exist for the production of goods and services, " ,dl " d ““ s 
crossing the plains had incentives to organise into firms with one another 
Scale economies in the production of goods such as meals and services such 
as herding and in the provision of protection from Indians provided fo 
gains from voluntary and collective action. Again markets seemed to func- 
fion well in providing several types of contractual arrangements for this 

^A eoTmoMorm'of'organitotion on the overland toilI wasffie “mess ” 
Similar to sharecropping arrangements in agriculture. the ^ ss al » wed 
individuals to contribute inputs such as food, oxen, wagons, tatw h e c f ” 
the joint production of travel or meals. In this way, the mess, which allowed 
Z property to remain privately owned, differed from the Partnership wh re 
property was concurrently owned. Since mess property was ava, able for use 
by Jfl members of the mess, the potential for conflict was great. Whe" ' hc 
conflicts occurred, renegotiation of the contract was sometimes new,if 
When new agreements could not be reached, the mess would have to be 
dissolved and property returned to individual owners. Since owners ip 
remained private, division was not difficult. Moreover, since there were gam, 
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from trade ,o be obtained from “ mb ^^“-eTo-«L 

renegotiate when violations in t c cc> t following example of 

rrrsssss: -rrr *— - »•—- 1 »• 

chores. 

[W* concluded Ihe bestthingwe couldIdo^ ^„|Xdl'I?.o'• 

dual left one mess he could t h e overland routes was the 

The other common type of or S an mein bers contributed capital and 
joint stock company. In t is‘ ° rga ™ tly The Charlestown, Virginia, 

other property which was ^ ^“"f such a company and its constitu- 
Mining Company proxies P vcrning use of concurrent prop- 

tion attests to the establishment of g h g u j es were voluntary 
erty ” Again i. shouldJ* *-« taB - 

though coercion was used wit d within the joint stock com- 

Like the mess, when disagreemen sincc thc prope rty was held 

pany, renegotiation was necessary. complicated. In the first place, an 
concurrently this process ^^^^"ny. Most often withdrawal 
individual could not simply leave the company rf ^ members . But 

could only occur with ^ wuse J, needle divide the property. In 

solved by dividing ail of the property and 

reorganising into messes. 

When the original joint stock c °™P a " y yh^pro^rtv was parcelled by 
no mention of individual owne P_ • t ence. However, in executing 
assigning it to travehng un^s abeady H possib le-perhaps even 

the second division, the smaller g o p ^ propcrty . i n order to 
necessary-to utilize the C ?"“P fi r Juransmuted the common stock 
accomplish their purpose, . inlo pr j V ate property. Then, by 

from “company or partnership pr°P? * P w J indiv iduals, were 
negotiating contracts, goods they briefly naa ne 
converted back inlo partnership or mess property. 

All of this occurred in the absence ° f Tanarcho-capitalism at work is 
Perhaps an even more --abngesampleo^f a J when the eight 

^iTrt^fCno* of the private property wa, divided) was 




AN AMERICAN EXPERIMENT IN ANARCHO-CAPITAI.ISM 25 

divided between the two groups. When negotiations appeared at an impasse 
because of Ihe indivisibility of units and differences in quality, P rKes w ' r = 
assigned to units and Ihe groups resolved the issue by trade. However, a $75 
claim of the majority group proved even harder to reso ve. The da m 
resulted from the fact that a passenger who owned two mules and a horse 
and who had been traveling with the company chose to take his property' and 
go with the minority. The disadvantaged majority demanded compensat on. 
Unable to settle the dispute, arbitration came from a private court consist¬ 
ing of “3 disinterested men," one chosen by each side and a third chosen by 
the two. Their decision follows. 

r Wle can see no just cause why the mess of 3 men should pay anything to 
W m«s o?5 men. It being .. a mutual and simultaneous agreement t 0 
dissolve the original contract. The fact that Abbott joins in with the 3 
men does not alter in our opinion the matter of the case for the 
dissolution being mutually agreed upon, all the parties stand in the same 
ISSSSSKSi which*they did. before any contract was entered 
into And Abbott might or not just as he chose unite with either party 
he chose to unite with neither party, then clearly neither could daim of 
the other. If he united with a foreign party then who could think o 
claiming anything of such a party. 61 

The important point of this example is that when the Boone County 
Company could not renegotiate its initial contract the members did not 
resort to force, but chose private arbitration instead. The many c ™'P an '" 
which crossed the plains “were experiments in democracy and while some 
proved inadequate to meet all emergencies, the very ease with which the 
members could dissolve their bonds and form new associations without 
lawlessness and disorder proves the true democratic spirit among the Ameri¬ 
can frontiersmen rather than the opposite."*’ Competition rather than 

“write the^bove*evidence suggests that the wagon trains were guidedby 
anarcho-capitalism, it should be noted that their unique characteristics may 
have contributed to the efficacy of the system. First, the demand f " r p “ b ' 
goods was probably not as great as found in more permanent communtti« 
If nothing else, the transient nature of these moving communities meant 1hat 
schools, foads, and other goods which are publicly provided in » 

were not needed, hence there was no demand for a government to form for 
this purpose. Secondly, the short term nature of the organieat.on meant that 
there was not a very long time for groups to orgamxe to ■^ coerc on. Ttoe 
were “governments" of necessity rather than ambition. Nonetheless, the 
wagon drains on the overland trails did provide protection and justice 
without a monopoly on coercion, did allow competition to produce rules, 
and did not result in the lawless, disorder generally associated with anarchy. 
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Concluding Remarks 

From .he above desertions of the experience of the American Wert, several 
conclusions consistent^with Friedman's hypotheses appear. 

I, The West, although often dependent upon marlcet peace keeping 
p;t. and various preferenee, for 

rules were expressed through fright, does have benefi- 

3) Competition in defending ®" d ® d J * fu , ways 0 f measuring the 
cial effects. Market agencies P h government’s mo- 

effieieney of government al. ernauves.jhe^ctma ^ ^ 

nopoly on coercion was not k . alternatives arose. Even 

when that monopoly was i" the sense 

when these market alternatives • .i^ f aC ( that such firms were 

of having a virtual monopol y o n ^d on^he f^M^^ c|kn|! 

'SS'SZ o^hei^ow. Without 

" te “ ,ha " " nd ' r eOV ' rn ‘ 

ment. 

The above evidence points to the ov ^ l i co "^ S ^°"/[^and "order in the 
very effective in so.vmg.he S^lt mean that there were no disputes 
Amertcan West. However, in s arrangements. Two 

ZZSXZZ at~n,ion y ed in Weste.. and they 

m ^e^rsUs'the , yery Wtter feud tetwren riie^Regulators mid^the^vlodera- 

tors in the Republic of Tex County escalated until it involved a 

between two ,nd,v,d . U ^ S '" ^Vlarge area of east Texas. In 1839 a loosely 
significant number of jwop ^ (he Moderators, was issuing bogus 

organized band, later to be k omerallv breaking the “law” of 

land papers, stealing horws, mw enng, # vigilance committee 

Shelby County, Texas. To counter t unfortunately, “bad elements 

was formed under the name of egui a - ^ jn crime | ater rivaled those 

soon infiltrated the Regulators, an into a complexity of personal and 

of the Moderators. The s tnation cJ citizen de¬ 

family feuds, and complete anarchy existed until 
scribed the situation in a letter to a friend. 

Civil war, with H its horror J-JJ-tVtC^rK 
citizens of the county are abo q * on s j g ht to see brothers 
^dTo * n aeh“Every man's interest in this county is serious., 
affected.* 5 
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During the period eighteen men were murdered and many mo ['"°“" ded e 
Only when President Sam Houston called out the militia in 1844 did 
feuding stop. Thus, for whatever reasons, in this case it appears that depen¬ 
dence upon non-governmental forms of organization was no. successfuL 
Another major civil disruption that should be considered is the Johnson 
County War in Northern Wyoming in 1892. A group of stockgrowers and 
their hired guns entered Johnson County with the express purpose of wiping 
out the rustlers they believed to be prevalent there. The citizens of the 
county, feeling they were being invaded by a foreign army, responded e 
masse and for a short period of time a “war" did result. However in this 
case the disorder seems to have been more a battle between two legitimized 
agencies of coercion, the state and the local government, than between 
strictly private enforcement agencies. The invaders, while ostensibly ac mg 
as a private party, had the tacit approval of the state government and used 
that approval to thwart several attempts by the local authorities to secure 
sm« or federal intervention. Those who responded to the — were 
under the leadership of the Johnson County sheriff and fellt very| muchUmt 
they were acting appropriately under the existing laws of that t 
this incident sheds little light on the efficacy of market arrangements for 

m Tn n co n ndusion,". appears in the absence of formal governmenC that the 
western frontier was not as wild as legend would have us believe. The market 
did provide protection and arbitration agencies that functioned very effec¬ 
tively. either as a complete replacement for formal government or as a 
supplement to that government. However, the same desire for power that 
c^tes problem, in government also seemed to create difficulties at times ,n 
the West. All was not peaceful. Especially when Schell,ng points were 
lacking disorder and chaos resulted, lending support to Buchanan s conle 
tion that agreement on initial rights is important to anarcho-capitahsm 
When this agreement existed, however, we have presented evidence tha 
anarcho-capitalism was viable on the frontier. 
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